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Right of Public Authorities To Re 
tain for Evidential Purposes Docu- 
ments Illegally Obtained 


HE right to re- 
cover property 
retained by the 
public authorities 
for use in a crimi- 
nal trial seems to 
have been general- 
ly denied down to the year 1914. 
Thus, in Smith v. Jerome, 47 
Misc. 22, 93 N. Y. Supp. 202, where 
a mandatory injunction to compel 
the return of letters found by the 
police in the room of one arrested 
for conspiracy was denied, it was 
stated : “The police have the power, 
and it is also their duty, to search 
the person of one lawfully ar- 
rested, and also the room or place 
in which he is arrested, and also 
any other place to which they can 
get lawful access, for articles that 
may be used in evidence to prove 
the charge on which he is arrested. 


We have no statute defining this 
power or prescribing this duty, but 
the ends of justice require that 
they should exist, and they have 
been exercised under the common 
law from time immemorial. The 
authorities on this head seem to be 
few, but only because the thing 
has seldom, if ever, been ques- 
tioned.” 

It also was commonly accepted 
that the competency of such evi- 
dence was not affected by the fact 
that it had been wrongfully pro- 
cured. In United States v. Wilson, 
163 Fed. 338, where the court re- 
fused to direct the return of a 
trunk and contents obtained by 
officers through a trunk check 
found upon the person of the ac- 
cused, it was said: “It is evident 
from many decisions upon the sub- 
ject that upon the trial of an action 
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the manner of obtaining documen- 
tary evidence or specific chattels 
will not be looked into, and any ob- 
jection because of trespass will be 
overruled, unless the defendant has 
been compelled to produce papers 
in the case, and thus testify against 
himself.” 

In one or two of the limited num- 


ber of cases on the subject, how-~ 


ever, the recovery was allowed on 
the ground that the constitutional 
rights of the defendant had been 
violated. Thus, in United States 
v. Mounday, 208 Fed. 186, where 
the marshal who arrested the de- 
fendants on a charge of using the 
mails to defraud was accompanied 
by postoffice inspectors, and the 
latter, after the arrest, without a 
warrant, searched the office of the 
defendants and took possession of 
certain letters and documents, it 
was held, on a motion for their 
return, that the constitutional 
rights of the defendants against 
unreasonable searches and seizures 
had been violated, that the papers 
so secured could not be used as evi- 
dence against the defendants, 
either before the grand jury or at 
the trial, and that the defendants 
were entitled to their return, even 
though they contained matters ma- 
terial to the prosecution. 

The trend of the later cases is 
in this direction. It was held in 
Weeks v. United States, 232 U. S. 
383, 58 L. ed. 652, 34 Sup. Ct. Rep. 
341, Ann. Cas. 1915C, 1177, L.R.A. 
1915B, 834, that one indicted for 


using the mails for the purpose of 
transporting coupons, or tickets, 
representing chances or shares in 
a lottery or gift enterprise, is en- 
titled to an order for the return to 
him of papers and articles taken 
from his house in his absence by 
officers, without a search warrant, 
although they tend to show his 
guilt. 

The court, in United States v. 
Friedberg, 233 Fed. 313, ordered 
the return of papers seized by 
internal revenue officers acting 
clearly beyond the authority of the 
warrant, without authority of law, 
and in violation of the petitioner’s 
constitutional rights. “The exi- 
gency of necessity,” states the 
opinion, “for obtaining evidence in 
a particular case, does not justify 
the tendency which has grown up 
to proceed by ‘raid’ of the house 
and property of a supposed of- 
fender, rather than by the orderly 
process provided by law and guar- 
anteed by the Constitution.” 

The secret taking, without force, 
from the house or office of one sus- 
pected of crime, of a paper belong- 
ing to him, of evidential value only, 
by a representative of any branch 
or subdivision of the government 
of the United States, was held in 
Gouled v. United States (U.S. Adv. 
Ops. 1920-1921, p. 311) — U. S. 
—, 65 L. ed. —, 41 Sup. Ct. Rep. 
261, to be a violation of the 4th 
Amendment to the United States 
Constitution ; that the admission of 
such paper in evidence against the 
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same person, when indicted for 
crime, was a violation of the 5th 
Amendment; that an objection to 
the introduction in evidence in a 
criminal case of a paper surrepti- 
tiously taken from the office of the 
accused by a representative of the 
Federal government is in time, 
though not made before trial, 
where such objection was made 
properly upon the first notice the 
accused had that the government 
was in possession of the paper. 

In United States v. Kraus, 270 
Fed. 578, where it was held that, 
on the petition ofa person or a 
corporation indicted for violation 
of the Volstead Act, the return to 
him or it of papers illegally seized 
will be ordered, the court said: 
“Except for the character of the 
documents seized, the law in cases 
of unlawful searches is now well 
settled. When seized, they must 
be returned, and with them all 
copies taken while the officers re- 
tained their illegal possession. 
Furthermore, the prosecution may 
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Renewed His Marriage License 


OHN J. BEATTY, clerk of the John- 
son circuit court, has had many 
novel experiences with persons wish- 
ing to obtain marriage licenses, states 
the Public Ledger, but a letter he has 
received from an Indianapolis man 
proves to be the first of its kind to 
come to him since he has been clerk. 
The letter, dated September 3, reads: 
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not use at the trial, or in its prepa- 
ration, any information obtained 
from their scrutiny.” 

The recent case of Burdeau v. 
McDowell (U. S. Adv. Ops. 1920- 
1921, p. 683) — U. S. —, 65 L. 
ed. —, 41 Sup. Ct. Rep. 574, 
holds, however, that constitutional 
guaranties against unreasonable 
searches and seizures and self- 
incrimination are not violated, if 
the Federal prosecuting authori- 
ties, to whom incriminating papers 
stolen by private persons have 
been delivered, retain them with a 
view to their use in a subsequent 
investigation by a grand jury, 
where such papers will be a part 
of the evidence against the ac- 
cused, and may be used against 
him upon trial should an indict- 
ment be returned, the government 
having had no part in the wrong- 
ful taking. 

This decision is accompanied in 
13 A.L.R. 1159, by a note supple- 
mental to earlier annotation in 11 
A.L.R. 681. 


“IT am sending you the money to 
renew my marriage license for me. 
Look at your records of July 2, 1915, 
or 1916, or 1917, if you please. If 
this is not enough, I will send you 
more. Let me know by return mail.” 

It takes all kinds of persons to make 
a world. Sometimes they are said to 
come to town for the purpose of pay- 
ing the interest on their Liberty 
bonds. 
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Arguing With the 


Minister 


T HAS always been 
considered irrever- 
ent and unseemly to 

attempt to dispute with the minis- 
ter during religious services. A 
sense of proper decorum has re- 
quired that persons assembled for 
divine worship be not disturbed by 
controversies or criticisms, which 
are apt to be vehement and quar- 
relsome and wholly out of keeping 
with the solemnity of the place and 
of the occasion. Disturbance of a 
congregation generally  de- 
nounced by statute, but whether 
any specified interruption is with- 
in the statute must be decided as 
a question of fact in each particu- 
lar case. 

The principle that not every in- 
terruption by those present, of the 
usual and ordinary course of a 
meeting, will amount to a disturb- 
ance, in a criminal sense, was ap- 
plied in the Nebraska case of 
Gaddis v. State, 180 N. W. 590, an- 
notated in 12 A.L.R. 648, which 
holds that, without violating the 
statute forbidding the disturbance 
of a religious meeting, a member 
of a church, if permitted by its pre- 
cepts and usages, may, in a becom- 
ing manner, with good motives, in- 
terrupt a minister in the midst of 
a sermon to correct an utterance at 


is 


variance with the established ten- 
ets or rites of such church. ‘“Other- 
wise,” states the court, “freedom 
of worship and free speech might 
be impaired by bigotry and false 
doctrines. The proper and orderly 
exercise of these rights, though re- 
sulting in a commotion during a 
religious meeting, is not punishable 
in a criminal court. Defendant, 
no doubt, reasoned in his own mind 
that silence on his part would im- 
ply his consent to a discipline de- 
priving his brethren, without ac- 
cusation or hearing, of the sacred 
right of communion, on the mere 
belief of deacons that the breth- 
ren were unworthy. Under such 
circumstances, he had a right to 
speak, even in the midst of a ser- 
mon, unless he had by some means 
committed himself to silence. He 
was a part of the religious society, 
and as such was entitled, like other 
members, to its privileges and 
rites. The undisputed evidence 
shows that the utterance of the 
minister, when interrupted, was 
contrary to the doctrines of his 
church, and that defendant, as a 
member thereof, was within his 
rights in interrupting the meeting 
to correct the mistake.” 

It was held in Jackson v. State, 
21 Ga. App. 779, 95 S. E. 302, not 
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to be such conduct as amounts to 
disturbing public worship, for a 
minister of the Gospel, in his own 
church, or in a church where he 
was invited to preach, to voice vig- 
orous protest when he and his re- 
ligious followers, who are present 
on that occasion to hear him 
preach, are denounced to their 
faces as coming from “the lowest- 
down scrapings of the earth,” by 
a leader of a prayer meeting, who, 
after offering a prayer and reading 
a chapter from the Bible, instead 
of commenting, as is usually done, 
upon the chapter just read, began 
to abuse and vilify the minister 
and his flock. 

But in Lancaster v. State, 53 
Ala. 398, 25 Am. Rep. 625, a con- 
viction of disturbing a religious 
meeting was affirmed, where on a 
Sunday morning after a prayer 
meeting, and before the congrega- 
tion had dispersed, a member of 
the church in good standing, hav- 
ing asked and obtained from the 
moderator or preacher in charge 
leave to speak, said: “I neither 
rise to preach, pray, or sing, but I 
want to talk to the church. I have 
meditated, thought, and prayed to 
know what I ought to do. I de- 
mand my letter. I cannot live in 
the church with liars, thieves, 
rogues, and murderers.” The 
court said: “A member of the as- 
semblage, though he be a member 
of the particular religious organi- 
zation having control of the serv- 
ices, is bound to regard its peace 
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and order. No permission given 
him to speak, or given to a mere 
stranger by the leader or conductor 
of the services, whether he be lay 
or clerical, can justify or excuse 
such discourse as is unbecoming 
the assemblage, and must by its 
violence offend the order and de- 
corum essential to Christian wor- 
ship. Nor is it material that one 
who has obtained permission to 
speak is not called to order or in- 
terrupted while indulging in vio- 
lent, passionate, and ill-tempered 
discourse, insulting to the assem- 
blage or any of the individuals 
composing it.” 

One who interrupted the minis- 
ter while he was speaking, and en- 
gaged in a controversy with him 
regarding a statement which he 
had made in the course of his ser- 
mon, was held in People v. Degey, 
2 Wheeler, C. C. 135, to have been 
guilty of disturbing divine service. 
So, in State v. Ramsay, 78 N. C. 
448, 2 Am. Crim. Rep. 133, where, 
after a congregation had assembled 
for worship and were about to be- 
gin the regular exercises, one who 
had been expelled arose from his 
seat and began to speak on mat- 
ters connected with his expulsion, 
and when told by the minister that 
he could not be permitted to do so, 
and must stop, persisted in speak- 
ing to those present, and upon be- 
ing put out returned and resumed 
his speaking, he was held guilty of 
disturbing a religious congrega- 
tion. 
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Women Jurors 


OES the right of 

suffrage entitle 

women to serve 

as jurors? This 

question has 

been answered 

in the affirmative 

in Michigan, where 

it was held, in Peo- 

ple v. Barltz, 180 

N. W. 423, 12 A.L.R. 520, that a 
constitutional declaration that 
every inhabitant of the state, being 
a citizen, shall be an elector and 
entitled to vote, makes women elec- 
tors within the meaning of a stat- 
ute requiring jurors to be drawn 


from the electors, and they are 
therefore entitled to perform jury 
duty. 

This decision seems to stand 


alone. A contrary conclusion was 
reached in Re Grilli, 110 Misc. 45, 
179 N. Y. Supp. 795, affirmed on 
opinion below in 192 App. Div. 885, 
181 N. Y. Supp. 938, which in- 
volved the right of an enfranchised 
woman to compel the board of as- 
sessors and the commissioner of 
jurors to complete the county jury 
lists by including therein the quali- 
fied women voters of the county. 
The court said: “The only claim 
made by the petitioner in connec- 
tion with her application is that 
jury service is incidental to and a 
part of suffrage, and since, by the 


recent amendment of the state 
Constitution, women are qualified 
to vote, they must be made jurors. 
The fallacy of this contention is 
found in an examination of the his- 
tory of the jury system since the 
adoption of the first Constitution 
in the state of New York. While 
citizenship has always been a quali- 
fication of jury service, every voter 
has not been included within the 
jury lists. The various laws with 
reference to jurors show that men 
who were entitled to vote have 
been excluded from jury service.” 

In Illinois, the fact that women 
are legal voters for the election of 
statutory officers, and certain other 
purposes, is held not to make them 
eligible for jury service in crimi- 
nal cases, in People v. Krause, 196 
Ill. App. 140, and People v. Goeh- 
ringer, 196 Ill. App. 475. 

In Virginia, according to 6 Va. 
L. Reg. N. S. 780, Judge Gardner, 
in instructing jury commissioners, 
distinguished between the right to 
vote and the duty to render jury 
service, by stating that the former 
is a constitutional right conferred, 
while the latter is a legislative duty 
imposed. He concluded that wom- 
en cannot lawfully serve as jurors 
under the Virginia statute, which 
limits that duty to “male citizens 
over twenty-one years of age,” un- 
til the legislature so modifies the 
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statute as to make it applicable to 
“all male and female citizens 
twenty-one years old.” 

The court, in the Wyoming case 
of McKinney v. State, 3 Wyo. 719, 
30 Pac. 293, 16 L.R.A. 710, seems 
to have been of the opinion that a 
constitutional provision that “the 
rights of citizens of the state of 
Wyoming to vote and to hold office 
shall not be abridged or denied on 
account of sex,” and that “both 
male and female citizens of this 
state shall equally enjoy all civil, 
political, and religious rights and 
privileges,” did not require that 
women voters be allowed to serve 
as jurors. 

The supreme judicial court of 
Massachusetts, in Re Opinion of 
Justices, 130 N. E. 685, answered 
questions submitted by the House 
of Representatives by holding that, 
under the Constitution of the 
United States and the Constitution 
and laws of Massachusetts, wom- 
en are not liable to jury duty. The 
state statute subjects to jury serv- 
ice persons “qualified to vote for 
representatives to the general 
court.” These words, while broad 
enough to include women, are held 
not to do so, when interpreted in 
connection with the history of the 
times and the entire system of 
which the statute forms a part. 

It was determined, however, that 
the general court had constitu- 
tional power to enact legislation 
making women liable to jury duty. 

Under equal suffrage, many in- 
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teresting incidents are coming to 
light. In a murder trial in the 
Middle West, the counsel for the 
defense peremptorily challenged all 
prospective women jurors. His al- 
leged reason was that “the records 
thus far in criminal cases have 
shown that women jurors are mer- 
ciless—much more so than men.” 
On the contrary, a woman judge is 
of the opinion that “it is impossi- 
ble to generalize concerning wom- 
en jurors. Some of them—just 
like the men—favor conviction. 
Some of them— just like the men— 
tend toward acquittal. On the 
average, I should say they are not 
sentimental. But women certainly 
are not merciless, for they have sat 
on juries which have recommended 
mercy.” An eminent New York 
practitioner is reported to have 
said: “Women differ just as men 
do. Some are inclined to be se- 
vere; others merciful. As a gen- 
eral proposition women are more 
inclined to be compassionate than 
men. They have a shrinking from 
inflicting severe penalties. Gen- 
erally speaking, I should say that 
women are more inclined to be se- 
vere in cases involving offenses 
against children, and in cases that 
appeal to what might be called 
the maternal instinct, such as 
cruelty toward the helpless, op- 
pression, and similar offenses. 
Men would be more severe in cases 
in which the appeal was to the in- 
tellect rather than to the emo- 
tions.” 
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A New York judge is quoted as 
saying: “Back of the whole ques- 
tion of women jurors, women vot- 
ers, women legislators, women 
generally in public life, looms forth 
one great and indisputable fact, 
and that is that woman approaches 
the problems of life with her heart, 
and not with her head. Woman 
will continue to be a creature of 
infinite variety. . . So long as 
she is woman, her emotional strain 
will dominate her rational proc- 
esses, and she will continue to be 
the inspiration of romance, poetry, 
and art as long as civilization shall 
endure.” 

It might not be advisable to sub- 


Insurance Affecting Marriage 


OU CAN insure almost anything 

in these days. If you wish to 

gamble with fate, consult the insur- 
ance agent. 

A French company offered to insure 
“against marriage” any young girl 
from the age of sixteen up, for a few 
sous a day. If the girl had found 
no husband when she reached thirty- 
five years of age, the company agreed 
to pay her a monthly income, meant 
to take the place of the earning power 
of a husband. 

Government investigators con- 
demned the plan because, they said, 
many girls would prefer to take the 


ject women jurors to the strain of 
a protracted trial, and it would be 
objectionable to submit the eyi- 
dence in certain kinds of cases to 
a mixed jury. But these and other 
inconvenient features could be 
avoided in practice. ; 

It is probable that the right and 
duty of jury service will be gradu- 
ally extended to women in the 
states where it is not now required, 
A mixed jury would bring to the 
consideration of the issues sub- 
mitted a deeper understanding 
and a broader general experience 
than could be expected from a 
jury of either sex, unaided by the 
other. 


LULU 


certain income at thirty-five rather 
than run the uncertain risks of mar- 
riage. 

Another plan insured young brides 
against desertion by their husbands. 

An insurance risk of $500 against 
unfavorable weather on his marriage 
day, taken out by the bridegroom, a 
Boston man, was recently issued by 
an insurance company. The bride- 
groom declared his intention of being 
married on the date set, but he wished 
to avoid extra expense should rain 


have altered the carrying out of the » 


arrangements. The company found 
the risk a good one, as the sun shone 
on the bridal couple, and the stars 
twinkled as they left on their honey- 
moon. 
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Transactions by Telephone 


HE telephone is a 
| great convenience, 
but the law does 

} not regard it as 
= adapted to all oc- 
casions. Personal 
attendance, or 
face-to-face inter- 
views, are. still 
necessary to validate certain legal 
acts or demands. 

Where the personal presence of 
a party before an officer is a re- 
quirement of the statute, an ac- 
knowledgment made by a person 
not in the presence of the officer, 
by means of the telephone, was 
held void in the Idaho case of 
Myers v. Eby, 193 Pac. 77, anno- 
tated in 12 A.L.R. 535. This de- 
cision is sustained by the majority 
of the few cases which have passed 
upon the question. 

Oaths taken over the telephone 
are likewise held to be invalid. In 
Carnes v. Carnes, 138 Ga. 1, 74 S. 
E. 785, the verification of a peti- 
tion for alimony and for a writ of 
ne exeat was regular on its face, 
but it was shown that it had been 
sworn to over the telephone, if at 
all, and that the notary signed it 
without ever seeing the plaintiff 
about the matter. The court said: 
“In order to make. an affidavit, 
there must be present the officer, 
the affiant, and the paper, and 
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there must be something done 
which amounts to the administra- 
tion of an oath. There must be 
some solemnity, not mere telephone 
talk. Long-distance swearing is 
not permissible. Telephonic affi- 
davits are unknown to the law. A 
moment’s thought will show a 
sound reason for this. An officer 
hears a voice coming through the 
receiver of a telephone. For iden- 
tification he must rely on recogni- 
tion of the voice (if he knows it), 
and the statement of the person as 
to who he or she is. Reference is 
made to some paper, more or less 
fully described. Later, a third 
person presents to the notary a 
paper as being the one sworn to. 
How does the notary. know, except 
by hearsay, that the paper present- 
ed is the identical paper men- 
tioned? If this is an oath, when 
is it taken—when the telephone 
message is sent, or when the paper 
is later presented by the third per- 
son? Where is it taken—at the 
place where the affiant is, or that 
where the officer is? Suppose they 
should be in different counties, 
where would be the jurisdiction of 
a prosecution for perjury, if the 
oath were untrue? It will be seen 
that great confusion might easily 
arise from such a system.” 

In Re Napolis, 169 App. Div. 
469, 155 N. Y. Supp. 416, an attor- 
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ney was severely censured for tak- 
ing an affidavit over the telephone. 
The court said: “Of course, such a 
method of administering an oath is 
entirely illegal and unauthorized, 
and respondent, in acting as he did, 
was guilty of a misdemeanor. 
The offense is a serious 
one and receives the severe con- 
demnation of the court. 
The court again wishes to express 
its condemnation of the acts of 
notaries in taking acknowledg- 
ments or affidavits without the 
presence of the party whose ac- 
knowledgment is taken, or the affi- 
ant, and that it will treat as seri- 
ous professional misconduct the 
act of any notary thus violating 
his official duty.” The question of 


the validity of effect of the affidavit 


itself was not involved in this case. 


A demand by telephone of the 
maker, for the payment of a note, 
which was payable at the maker’s 
residence, was held in Gilpin v. 
Savage, 201 N. Y. 167, 94 N. E. 
656, Ann. Cas. 1912A, 861, 34 
L.R.A.(N.S.) 417, not to be a suf- 
ficient presentment to charge an 
indorser thereon, although the one 
making the demand had the instru- 
ment in his possession at the time 
the demand was made. 

In the absence of a statute re- 
quiring a written acceptance of a 
check, an oral acceptance is good 
(5 R. C. L. 517) where the drawee 
has funds of the drawer in his 
hands (5 R. C. L. 518). In accord- 
ance with this general rule an ac- 
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ceptance in a telephonic conversa- 
tion has been sustained. The 
Negotiable Instruments Law, how- 
ever, requires an acceptance to be 
in writing. Under this provision, 
a telephonic conversation has been 
held insufficient as an acceptance, 
See 2 A.L.R. 1146. 


Communications made by tele- 
phone stand in general on the 
same footfng as those made face to 
face, provided the identity of the 
person sought to be charged is 
shown. 1R.C.L. 477. Thus, one 
telephoning an order to a store for 
goods in the name of a credit cus- 
tomer, to get them without paying 
for them, is held guilty of larceny 
by false pretenses in State v. Pe- 
terson, 109 Wash, 25, 186 Pac. 264, 
8 A.L.R. 652. 


By the weight of authority, evi- 
dence is admissible as to conversa- 
tions over the telephone, where the 
witness has called for a designated 
person at his place of business, and 
the one answering the telephone 
and carrying on the conversation 
claims to be the person called for. 
This rule is based upon the appar- 
ent necessity, in view of the con- 
stant use of telephones, of holding 
that where a telephone conversa- 
tion is carried on in the ordinary 
and usual manner, and is had in 
the usual way, evidence of the con- 
versation must be admissible; the 
weight to be attached thereto to be 
a matter for the consideration of 
the jury, in view of all the sur- 
rounding circumstances, including 
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the admissions or denials of the 
other party to the conversation. 
See L.R.A.1918D, 720. 

A while ago the New York 
World called attention to a modern 
abuse of the telephone by stock 
salesmen, and others, who use it in 
an attempt to make sales. This 
custom, states the paper quoted, 
“raises an interesting question of 
personal rights. Has a telephone 
subscriber any defense of privacy, 
which people who do not have his 
acquaintance are bound to respect? 
Is it anybody’s privilege to call up 
anybody else in the city on the tele- 
phone, and beg for a charity, or 
expatiate on the merits of a par- 
ticular make of automobile or a 
particular issue of bonds? 

“The increasing reliance on this 
form of personal appeal, whether 
or not it may be called a nuisance 
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Law of Chance 


GAME of cards is said to have 
suggested the system of life in- 
surance now so universal. 

A Flemish nobleman in the seven- 
teenth century tried to divide equita- 
bly the cash staked upon an inter- 
rupted game of chance. He was helped 
in his attempt by Pascal, a distin- 
guished French mathematician, who 
solved the problem. 

The idea can be illustrated by the 
throwing of a dice, the chance of turn- 
ing up an ace being one out of six. 
In a large number of throws, the 
chances are in the same proportion. 
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and an abuse of telephone service, 
has reached a point where, at least, 
it may be characterized as an abuse 
of courtesy and a violation of the 
ethics of ordinary life. Salesmen 
and solicitors who would hesitate 
to invade a citizen’s home in per- 
son show no scruple about invad- 
ing it by the proxy of a telephone 
call. 

“Perhaps the practice had an ex- 
cuse during the war, when the 
necessity of obtaining subscrip- 
tions for Liberty bonds and relief 
funds gave it some justification. 
But it is since the war that it has 
attained its worst development.” 

This annoyance does not seem to 
require a legal remedy. If those 


approached in this way by un- 
known salesmen for trade purposes 
would flatly refuse to do business 
with them by telephone, the evil 
would soon cure itself. 


ii 
From this Pascal laid down the propo- 
sition that results which have hap- 
pened in a given number of observed 
cases will again happen in similar cir- 
cumstances, provided the numbers be 
sufficient for the proper working of 
the law of average. 

The life of a person is one of the 
greatest uncertainties, but the dura- 
tion, or rate of mortality, of a large 
number of persons, may be predicted 
with the greatest accuracy by com- 
parison with the observed result 
among a sufficiently large number of 
persons of similar ages and occupa- 
tions, and subject to similar climatic 
ee ee Courier-Jour- 
nal. 
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Right of Husband to Alimony 


‘THE attempt of society to adjust 
itself to the new conditions grow- 
ing out of woman suffrage, and the 
increased activity of women in the 
trades, arts, and professions, has 
given rise to many questions. One of 
these, recently propounded in the 
press, is whether a wife should be re- 
quired to pay alimony to her husband 
in case of separation or divorce. 

It seems to be conceded that ali- 
mony could not be granted to the hus- 
band at common law. From this it 
follows that authority to grant such 
an allowance, if it exists, must be de- 
rived from the Constitution or stat- 
utes of the state. 


In Groth v. Groth, 28 Chicago Legal 
News, 348, the circuit court of Cook 
county, Illinois, in the absence of any 
statute, and admitting there was no 
precedent, made an allowance of ali- 
mony pendente lite to the husband, 
where he was old and a confirmed in- 
valid, unable to support himself, and 
his wife had an estate from which 
she derived an income, and she had 
brought suit for a divorce for his mis- 


Constitutionality of the Ball 
Rent Law 


HE decision in Hirsh v. Block, — 

App. D. C. —, 267 Fed. 614, 11 
A.L.R. 1238, that a landlord is de- 
prived of his property without due 
process of law by a statute giving the 
tenant the privilege of holding over 
at pleasure at the expiration of his 
lease, was reversed on April 18, 1921, 
by the United States Supreme Court 
in Block v. Hirsh (U. S. Adv. Ops. 
1920-1921, p. 5381) — U.S. —, 65 
L. ed. —, 41 Sup. Ct. Rep. 458, — A. 
L.R. —, which holds that the emer- 
gency growing out of the World War 
clothed the letting of buildings in the 
District of Columbia with a public in- 
terest so great as to justify, despite 
United States Constitution, 5th 
Amendment, such temporary regula- 
tion as is made by the Act of October 
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conduct, the court holding that, since 
the status of married women has been 
changed, the same rule should be ap- 
plicable to the wife as to the husband, 
and both should be placed upon an 
equality. This order was reversed in 
Groth v. Groth, 69 Ill. App. 68, the 
court remarking: “If alimony from 
a wife to a husband is a proper thing 
upon circumstances, legislation is 
necessary to authorize it. At com- 
mon law a husband was required to 
provide his wife with necessaries, but 
there was no reciprocal duty. The 
statute gives her—not him—alimony, 
To give it to him is not to administer 
existing, but to make new, law.” 

Statutes authorizing the allowance 
of alimony to the husband, under cer- 
tain circumstances, apparently exist 
in Iowa, Ohio, Oregon, New Hamp- 
shire, North Carolina, Rhode Island, 
and perhaps in other states. Deci- 
sions on this question are gathered in 
notes in 34 L.R.A. 110 and 25 L.R.A, 
(N.S.) 234. 

The tendency will doubtless be to 
place the husband and wife on an 
equality on this question, by statute, 
in view of the expansion of the rights 
and powers of the latter. 


ULVWOULULVUOLUESUACUUOGU UAHA 


22, 1919, title 2, § 109 (to remain in 
force two years unless sooner re- 
pealed), giving a tenant the privilege 
of holding over after the expiration 
of the lease, subject to regulation by 
the commission appointed by that ‘act, 
so long as he pays the rent and per- 
forms the conditions as fixed by the 
lease, or as modified by the commis- 
sion. “A public exigency,” states the 
court, “will justify the legislature in 
restricting property rights in land to 
a certain extent without compensa- 
tion. But if to answer one need the 
legislature may limit height, to an- 
swer another it may limit rent. 

The only matter that seems to us open 
to debate is whether the statute goes 
too far. The regulation is 
put and justified only as a temporary 
measure. A limit in time, to tide over 
a passing trouble, well may justify a 
law that could not be upheld as a 
permanent change.” 
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Dead are the days when the 
legal profession looked upon the 
decisions of the United States 
Supreme Court as useful only to 
the Federal practitioner. 


Thinking lawyers, to-day, know 
that among the decisions of the 
Supreme Court are-a multitude 


of ruling precedents on questions 
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Recent Important Cases 


Adverse possession mineral 
rights — occupancy of surface. Title 
to minerals beneath the surface is held 
not to be lost by nonuser nor by the 
grantor’s continued occupancy and en- 
joyment of the surface, in Scott v. 
Laws, 185 Ky. 440, 215 S. W. 81, which 
is followed in 13 A.L.R. 369, by a note 
on acquisition of title to mines or 
minerals by adverse possession. 


Attachment — property of nonresi- 
dent temporarily attending court. 
Books and papers which a nonresident 
suitor brings into the state for use in 
connection with his case, and the 
necessary personal effects intended for 
use while there, are held to be exempt 
from attachment at the suit of a resi- 
dent during the necessary time for 
coming and returning, and while he is 
in attendance on the court in the 
North Carolina case of Winder v. 
Penniman, 105 S. E. 884, annotated 
in 18 A.L.R. 364. 


Attorney and client — disbarment 
for anarchistic belief. Mere anar- 
chistic belief and opinions by an at- 
torney at law are held not to be 
grounds for disbarment in Re Mar- 
golis, 269 Pa. 206, 112 Atl. 478, an- 
notated in 12 A.L.R. 1186, unless his 
expressions thereof are uttered under 
circumstances and in a manner cal- 
culated to lead others to violate and 
disregard existing laws. 


Bailment — duty to warn of patent 
defects. One gratuitously lending an 
automobile to another for use is held 
not bound in Johnson v. Bullard, 95 
Conn. 251, 111 Atl. 70, to warn him of 
defects which are open and patent tc 
the bailee, or of which he in fact had 
adequate knowledge and information. 

The liability of a bailor for personal 
injuries due to defects in subject of 


bailment is discussed in the note fol- 
lowing this case in 12 A.L.R. 766. 


Bank — contract to retain officer 
— validity. A contract made by the 
directors of a national bank to elect 
a designated person as an officer of 
the bank and maintain him in such 
office for a specified time at a specified 
salary is held to be void in the Min- 
nesota case of Van Slyke v. Andrews) 
178 N. W. 959, annotated in 12 A.L.R. 
1068, on the validity of individual con- 


tract by director to put or maintain a ° 


designated person in office, and no 
right of action can be founded there- 
on. 


Bank — set-off of deposit on note 
— money of third person. That a@ 
bank may set off against an overdue 
note of a broker money of his cus- 
tomer deposited by him in his own 
name, if the bank did not know the 
trust character of the fund, is held in 
the California case of Arnold v. San 
Ramon Valley Bank, 194 Pac. 1012, 
annotated in 13 A.L.R. 320. 


Bills and notes — effect of words 
on margin. That words on the margin 
of a promissory note at the time of 
its execution must be considered as 
part of the instrument itself,-is held 
in Scholbe v. Schuchardt, 292 Ill. 529, 
je N. E. 169, annotated in 13 A.L.R. 


Broker — right to commission — 
failure of deal because of fraud. A 
broker employed to furnish a customer 
for exchange of real estate, although 
he acted in good faith, is held in the 
Massachusetts case of McCarthy v. 
Reid, 129 N. E. 675, annotated in 12 
A.L.R. 1000, not to be entitled to a 
commission, upon failure of the con- 
tract entered into with a customer 
produced by him, because of the cus- 
tomer’s fraudulent misrepresentation 
of material facts relating to his prop- 
erty. 
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/ Carrier — duty of street car com- 
pany to protect alighting passenger. 
A street railway company which per- 
mits a passenger to alight from a car 
at a place not ordinarily used for dis- 
charging passengers, and where many 
automobiles are accustomed to pass, 

| is held not bound to warn him of the 
danger from passing cars, nor to pro- 
tect him from such danger after he 
has left the car, in the Iowa case of 
Chesley v. Waterloo, C. F. & N. R. Co. 
176 N. W. 961, which is followed in 
12 A.L.R. 1366, by a note on liability 
of street railway company to pas- 
senger struck by vehicle not subject 
to its control. 


Carrier — illegal exaction of freight 
charge — necessity of protest. That 
money paid a carrier as freight 
charges in order to obtain possession 
of the shipment is not voluntarily paid, 
but, if illegally exacted, may be re- 
covered back, although no protest was 
made at time of payment, is held in 
California Adjustment Co. v. Atchison, 
T.&S. F. R. Co. 179 Cal. 140, 175 Pac. 
682, 13 A.L.R. 274. 

The right to maintain an action to 
recover back an excessive freight 
charge is treated in a note in 13 
A.L.R. 289. 


_ Check— payment — clearing house 
, transaction. That the debiting and 
}erediting of a check in the clearing 
‘house to the accounts or drawee and 
| holder, respectively, do not of them- 
: selves constitute payment of the check, 
is held in the California case of 
Sneider v. Bank of Italy, 194 Pac. 
1021, annotated in 12 A.L.R. 993, on 
clearing-house transactions as pay- 
ment or acceptance of checks. 


Check — power of agent to indorse. 
Authority is held in Coleman v. Seattle 
Nat. Bank, 109 Wash. 80, 186 Pac. 
275, not to be conferred upon an 
agent to indorse and transfer a check 
taken in payment for goods sold, by 
written authority to transact any 
jand all business for the principal, in 
\the absence of circumstances indicat- 
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ing any necessity for making such 
assignment in the accomplishment of 
his agent’s duties. 

The authority of an agent to in- 
dorse and transfer commercial paper 
is discussed in the note appended to 
this case in 12 A.L.R. 108. 


Constitutional law — distribution 
of property on published notice — due 
process. A nonresident enemy legatee 
under a will is held not to be deprived 
of his property without due process 
of law because the court orders its 
distribution on service of notice to 
him by publication, since his right is 
merely changed from one against the 
trustee to one against the distributee, 
in Chapman v. Northern Trust Co. 
296 Ill. 353, 129 N. E. 836, annotated 
in 13 A.L.R. 568, on constructive serv- 
ice of process on nonresident alien 
enemies. 


Constitutional law — due process — 
dog licenses — police power. Dog 
owners are held in Nicchia v. People, 
254 U. S. 228, 65 L. ed. —, 41 Sup. Ct. 
Rep. 103, not to be deprived of their 
property nor of their liberty, without 
due process of law, by a state statute 
under which those desiring to keep 
dogs must secure licenses from, and 
pay fees to, a private corporation 
created by the state to enforce the 
laws enacted to prevent cruelty to 
animals, such fees to be used by it 
for the payment of expenses fairly 
incurred, and any excess to be retained 
as compensation for its services in law 
enforcement. 

The power to exact license fees or 
impose a penalty for the benefit of a 
private individual or corporation is 
treated in the note appended to this 
case in 13 A.L.R. 826. 


Constitutional law — liberty of 
contract — right of child. That a 
constitutional provision guaranteeing 
liberty of contract does not prevent 
forbidding the employment of children 
under a specified age is held in the 
Arkansas case of Terry Dairy Co. v. 
Nalley, 225 S. W. 887, which is ac- 
companied in 12 A.L.R. 1208, by a 
note on the constitutionality of child 
labor laws. 
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Constitutional law — police power 
— destruction of cedar trees. A stat- 
ute providing for the destruction of 
cedar trees which are hosts for the 
cedar rust of the apple is held to be 
a valid exercise of the police power 
for the public interest in the Virginia 
case of Bowman v. State Entomologist, 
105 S. E. 141, which is followed in 12 
A.L.R. 1121, by a note on the con- 
stitutionality of statutes for protec- 
tion of vegetation against disease or 
infection. 


Contract — parol supplement to 
writing — establishment. That a 
promise to pay a certain consideration, 
upon the faith of which a contract to 
convey land was executed, may be 
shown by parol, although a different 
sum is named in the contract as its 
consideration, is hele in Potter vy. 
Grimm, 248 Pa. 440, 94 Atl. 185, which 
is accompanied in 12 A.L.R. 349, by a 
note on competency of parol evidence 
to show a money consideration ad- 
ditional to that stipulated in a written 
contract. 
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Contract — prevention of perform- 
ance — act of God. Where defendant 
is prevented from performing his con- 
tract to deliver specific hay by storms 
and unusual rains, constituting an act 
of God, he is held not liable for non- 
performance, in the Nebraska case of 
Matousek v. Galligan, 178 N. W. 510, 
annotated in 12 A.L.R. 1270, on the 
destruction or loss of specific property 
which is the subject or basis of a con- 
tract, after the inception of the con- 
tract, as excuse for nonperformance. 


Contract — to prevent removal of 
county seat — public policy. A con- 
tract to hold a building contractor 
harmless in case he incurs expense in 
rebuilding a courthouse at a county 
seat, for the purpose of influencing 
public opinion against the removal of 
the county seat to another place, is 
held to be against public policy in the 
Nevada case of King v. Randall, 190 
Pac. 979, which is annotated in 13 
A.L.R. 730, on the validity of a con- 
tract intended or tending to influence 
the location of a county seat or public 
building. 


* Damages — dishonor of check — 
punitive. A depositor is held not en- 
titled to punitive damages as matter 
of law in First Nat. Bank v. Stewart, 
204 Ala. 199, 85 So. 529, which is 
followed in 13 A.L.R. 302, by a note 
on the liability of a bank to a de- 
positor for dishonoring check, for the 
dishonor of his check by the bank, 
although it was done with reckless 
indifference to the probable conse- 
quences, but the matter is discretion- 
ary with the jury. 


Death — right of action — succes- 
sors of widow. Under a statute giving 
aright of action for death to the wid- 
ow of the person killed, his lineal 
heirs, or adopted children, it is held 
in Wilcox v. Warren Constr. Co. 95 Or. 
125, 186 Pac. 13, that if the widow 
dies before bringing action, it cannot 
be maintained by the lineal heirs or 
adopted children. 

The effect of the death of a bene- 
ficiary upon the right of action under 
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a death statute, is treated in the note 
appended to this case in 13 A.L.R. 211. 


Evidence — death under anesthetic. 
That negligence on the part of a sur- 
geon cannot be inferred from the fact 
alone that a patient died under the 
anesthetic, is held in Loudon v. Scott, 
58 Mont. 645, 194 Pac. 488, annotated 
in 12 A.L.R. 1487. 


Extradition — leaving state in serv- 
ice of prosecuting witness — effect. 
That one accused of crime in one state 
cannot defeat an extradition proceed- 
ing against him in another state, 
where he is found, by the fact that he 
was sent there on business by the one 
upon whose testimony the accusation 
against him was based, is held in the 
Indiana case of Reed v. Carrigan, 129 
N. E. 8, annotated in 13 A.L.R. 411, 
on the mission or motive of the de- 
fendant in going to the asylum state 
as affecting the right to extradite him. 


Fixtures — agreement that char- 
acter of personalty shall continue — 
effect. An agreement between buyer 
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and seller of an article affixed to real 
estate that it shall remain personalty 
is held to cause it to retain such char- 
acter as between them, in Beatrice 
Creamery Co. v. Sylvester, 65 Colo. 
569, 179 Pac. 154, which is annotated 
in 13 A.L.R. 441, on the rights of the 
seller of fixtures retaining title there- 
to, or a lien thereon, as against pur- 
chasers or encumbrancers of the 
realty. 


Highway — defective condition — 
negligence in turning vehicle between 
corners of block. Violation of an ordi- 
nance prohibiting the turning of 
vehicles upon a street between the 
corners of a block may, it is held in 
Nashville v. Black, 142 Tenn. 397, 219 
S. W. 1043, prevent recovery for in- 
jury due to a wheel of the vehicle 
dropping into a hole negligently left 
in the pavement. 

Violation of a statute or ordinance 


regulating the movement of vehicles, 


as affecting the violator’s right to re- 
cover for negligence, is treated in the 
note appended to this case in 12 A.L.R. 
453. 


Highway — ice on sidewalk — neg- 


ligence.of pedestrian. A pedestrian is 
held not entitled, in Gryning v. Phila- 
delphia, 269 Pa. 277, 112 Atl. 448, 
annotated in 13 A.L.R. 71, to hold the 
municipality liable for injuries caused 
by a fall on a ridge of ice on the side- 
walk, where it was well lighted and 
perfectly visible, and the only reason 
he did not avoid it was inattention, 
although he knew that in general the 
walks were unsafe because of ice. 


Homicide — alcoholic insanity — 
defense. In a prosecution for murder, 
alcoholic insanity, or mental incapacity 
produced by voluntary intoxication 
existing only temporarily at the time 
of the homicide, is no justification or 
excuse therefor. To constitute in- 
sanity, caused by intoxication, a de- 
fense in a trial for murder, it is held 
in the Oklahoma case of Collier v. 
State, 186 Pac. 963, 12 A.L.R. 839, it 
must be insanity caused by chronic 
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alcoholism, and not @ mere temporary 
mental condition. 

The subject of voluntary intoxica- 
tion as a defense to homicide is dis- 
cussed in a note in 12 A.L.R. 861. 


Husband and wife — tort — pres- 
ence of wife — liability. The mere 
fact that the wife was present when 
a tortious act was committed by her 
husband, is held in the Nebraska case 
of Carnahan v. Cummings, 180 N. W. 
558, to raise no presumption that the 
act was committed by him as her 
agent, even though the act has some 
connection with or reference to her 
separate estate, when it is not shown 
that she participated in, nor that she 
encouraged or instigated him to do, 
the act, and where there is no other 
evidence of agency. 

The liability of a wife for her hus- 
band’s torts is discussed in the note 
which follows this case in 12 A.L.R. 
1455. 


Infant — right to repudiate com- 
promise. An infant who has com- 
promised his claim for damages for 
personal injury, and executed a release 
of his cause of action, is held entitled 
in Clinchfield Coal Corp. v. Couch, 127 
Va. 634, 104 S. E. 802, after attaining 
majority, to repudiate the compromise 
and recover just damages, but must 
credit the sum which he receives by 
way of compromise and settlement. 

A note on avoidance of infant’s re- 
lease of damages for personal tort is 
appended to this case in 13 A.L.R. 398. 


Insurance — accident — death from 
blood poisoning — pulling tooth. That 
unexpected blood poisoning following 
the intentional pulling of a tooth, and 
consequent laceration of the gum, is 
not within a policy insuring against 
injury sustained through accidental 
means, is held in the Tennessee case 
of Ramsey v. Fidelity & C. Co. 223 S. 
W. 841, 13 A.L.R. 651. 

The question whether an injury dur- 
ing, or as the result of, a surgical or 
dental operation, is one effected by ex- 
ternal, violent, and accidental means 
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within a policy of accident insurance, 
is treated in a note in 13 A.L.R. 660. 





Insurance — against liability for 
automobile accident — notice. A 
clause in a policy insuring against lia- 
bility for injuries caused by auto- 
mobile accidents, requiring immediate 
notice of accidents to the insurer, is 
held in Haas Tobacco Co. v. American 
Fidelity Co. 226 N. Y. 348, 123 N. E. 
755, not to apply to every trivial oc- 
currence, even though it may prove 
afterwards to result in serious injury. 

The subject of automobile liability 
insurance is discussed in the note 
which follows this case in 13 A.L.R. 
182. 


















Insurance — encumbered property 
— mortgage void for usury. A mort- 
gage void for usury is held not to be 
within the operation of a provision in 
a fire insurance policy that it shall be 
void if the subject of the insurance 
be personal property and be or become 
encumbered by chattel mortgage, in 
Lipedes v. Liverpool & L. & G. Ins. Co. 
229 N. Y. 201, 128 N. E. 160, anno- 
tated in 138 A.L.R. 550, on invalid or 
ineffective encumbrance as breach of 
condition against encumbrances. 































Insurance — incontestable clause — 
effect. An incontestable clause in a 
life insurance policy is held in United 
Order, G. C. v. Overton, 203 Ala. 335, 
83 So. 59, to prevent the insurer from 
defeating an action upon the policy on 
the ground that insured came to his 
_ while violating the criminal 

w. 

Supplemental annotation on an in- 
contestable clause as excluding a de- 
fense based upon public policy is ap- 
pended to this case in 13 A.L.R. 672. 













Larceny — taking property to 
coerce payment of claim. That a land- 
lady is not guilty of larceny in remov- 
ing from her guest’s room property 
of the latter, and retaining possession 
of it to coerce payment for injury 
which the guest has done to the deco- 
rations of the room, is held in State v. 
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Sawyer, 95 Conn. 34, 110 Atl. 461, 
which is accompanied in 13 A.L.R. 
139, by a note on larceny or embezzle- 
ment as affected by purpose to take or 
retain property in payment of, or as 
security for, a claim. 


Libel — statement by witness. 
Where a witness while on the stand 
makes a “voluntary statement’—one 
not given in reply to a question asked 
him—he is held entitled, in Weil v. 
Lynds, 105 Kan. 440, 185 Pac. 51, 12 
A.L.R. 1236, to absolute privilege with 
respect to it, and, regardless of his 
motive, cannot be held to answer for 
it in an action for slander, if in fact 
it is pertinent to the issue being tried; 
otherwise, he enjoys but a qualified 
privilege, depending upon whether or 
not he acted in good faith and be- 
lieved the statement to be pertinent 
as well as true. 

Testimony of a witness as the basis 
of a civil action for damages is treated 
in a note in 12 A.L.R. 1247. 


The necessity for U.S. Re- 
ports in general practice is 
Information re- 
garding the Law. ed. Reprint 
costs nothing. 


(See Page 145.) 
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Malicious prosecution — advice of 
justice of the peace — effect. Acting 
on the advice of a justice of the peace 
is held in Kable v. Carey, 135 Ark. 
137, 204 S. W. 748, not to be a defense 
to an action for malicious prosecution, 
but evidence thereof may be con- 
sidered as tending to show absence of 
malice and in mitigation of damages. 

The advice of a justice of the peace, 


magistrate, or layman, as a defense in ° 


a suit for malicious prosecution, is 
treated in the note appended to this 
case in 12 A.L.R. 1227. 


Master and servant — duty to ren- 
der aid to stricken servant. A master 
is held answerable in damages in the 
Iowa case of Cary v. Davis, 180 N. W. 
889, for injuries due to his failure to 
make some reasonable effort to render 
aid to his servant, who, in his pres- 
ence, is stricken by the heat and 
rendered powerless to help himself. 

The duty of a master to care for a 
servant who is stricken or falls sick 
without the fault of the master is con- 
sidered in the note appended to this 
case in 12 A.L.R. 904. 


Master and servant —right to strike 
to compel employment. That the em- 
ployees in a factory cannot conspire 
and combine to quit work and enforce 
a strike because the employer refuses 
to continue to employ a fellow work- 
man is held in Mechanics’ Foundry 
& Mach. Co. v. Lynch, 236 Mass. 504, 
128 N. E. 877, annotated in 12 A.L.R. 
1057, on discharge of, or refusal to 
reinstate, an employee as justification 
for a strike. 


Municipal corporations — duty to 
keep streets free from snow. Munic- 
ipal corporations are held bound in 
Carl v. New Haven, 93 Conn. 622, 107 
Atl. 502, 13 A.L.R. 1, to exercise such 
efforts and employ such measures to 
keep their streets free from ice and 
snow, that they may be in a reasonably 
safe condition in view of all the cir- 
cumstances affecting the situation. 

The liability of a municipal corpora- 
tion for injuries from snow or ice on 


the sidewalk is discussed in a note in 
13 A.L.R. 17. 


Negligence — duty to have drive- 
way safe for fireman. The owner of 
a private driveway, apparently intend- 
ed for use to reach a building which 
is on fire, is held to owe the duty of 
reasonable care to a fireman entering 
the premises to extinguish the fire, to 
have the same in a safe condition, in 
Meiers v. Fred Koch Brewery, 229 N. 
Y. 10, 127: N. E. 491, annotated in 13 
A.L.R. 633, on the duty and liability 
of an owner or occupant of premises 
to fireman or policeman coming 
thereon in discharge of his duty. 


Negligence — unsafe premises — 
duty to police officer. The duty of the 
owner of a vacant building to a police 
officer who, under the regulations of 
the police department, upon finding a 
door open, enters the building to 
secure it, is held to be merely to 
abstain from positive wrongful acts 
which foreseeingly may result in an 
injury to such person in the Massa- 
chusetts case of Brennan v. Keene, 
130 N. E. 82, 138 A.L.R. 629. 


Parent and child — effect of con- 
sent to religious training. In this 
instance the child’s mother was a 
Roman Catholic, and the father agreed 
the child should be reared in its 
mother’s religious faith. The mater- 
nal grandmother is a Roman Catholic, 
and the mother by adoption is not. It 
is held in Denton v. James, 107 Kan. 
729, 193 Pac. 307, annotated in 12 
A.L.R. 1146, that the facts stated 
afford no ground for depriving the 
mother by adoption of custody of the 
child during the school year. 


Physician and surgeon — liability 
for taking on more patients than can 
be cared for. That a physician can- 
not avoid liability for neglecting a 
patient by the fact that he had taken 
on more patients than he could proper- 
ly care for is held in the Michigan 
case of Sinclair v. Brunson, 180 N. W. 
358, annotated in 12 A.L.R. 593. 
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Replevin — to recover stolen prop- 
erty from police. That replevin will 
not lie at the suit of the owner of 
stolen property, to recover possession 
of it from police authorities who are 
holding it as evidence against the 
thief, is held in the Maryland case of 
Good v. Riggs, 112 Atl. 294, which is 
accompanied by supplemental annota- 
tion in 138 A.L.R. 1164. 


Robbery — force to coerce payment 
of debt. That one is not guilty of as- 
sault with intent to commit robbery, 
in using force and threats for the 
purpose of obtaining money to apply 
upon a debt which he in good faith 
believed to be due him from the per- 
son assaulted, is held in the Texas 
case of Barton v. State, 227 S. W. 317, 
which is annotated in 13 A.L.R. 147, 
on the subject of robbery, or assault 
to commit robbery, as affected by in- 
tent to collect debt. 


Tax — soldiers’ bonus — public 
purpose. The exercise of the power 
of taxation to secure funds with which 
to pay a bonus to soldiers for past 
military services in defending the 
country against an aggressive foreign 
foe is held to be for a public purpose, 
in the Washington case of State ex 
rel. Hart v. Clausen, 194 Pac. 793, 
which is accompanied in 13 A.L.R. 
580, by supplemental annotation on 
the constitutionality of statutes pro- 
ne for bounty or pension for sol- 
iers. 


Telegraph — discrimination — re- 
fusal of credit. The refusal by a tele- 
graph company of credit to a customer 
of unquestioned standing, when it is 
extended to others, is held to be arbi- 
trary discrimination, violating the 
provision of the statute requiring 
equality, in People ex rel. Western U. 
Teleg. Co. v. Public Service Commis- 
sion, 230 N. Y. 95, 129 N. E. 220, 
which is followed in 12 A. L. R. 960, 
by a note on discrimination by public 
utility company in respect of extension 
of credit. 
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Workmen’s compensation — as- 
sault by strikers’ picket — course of 
employment. An injury caused by as- 
sault on a public street is held in 
the Massachusetts decision entitled 
Rourke’s Case, 129 N. E. 603, not to 
be within the course of employment of 
the assaulted person within the mean- 
ing of the Workmen’s Compensation 
Act, where he had left his place of 
employment for the day and was pro- 
ceeding towards his boarding house, 
which was furnished by his employer, 
accompanied by the master’s superin- 
tendent, who had promised him pro- 
tection, and the assault was committed 
by a strikers’ picket. 

A note on whether an injury due 
to labor trouble is sustained in the 
course of employment within the 
meaning of the Workmen’s Compen- 
sation Act: is appended to this case, 
in 138 A.L.R. 546. 
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New Book Announcements 


“CALIFORNIA JURISPRUDENCE.” Edited by 
William M. McKinney. (Bancroft- 
Whitney Company, San Francisco, 
Cal.) Volumes I.-III. ready. 

Three volumes of this monumental 
work have been issued, and succeeding 
volumes will be presented as rapidly as 
possible. It is based upon the entire 
body of the California precedents, so far 
as persistent search and diligent study 
could render them available. With this 
body of case law, comprising 2 wealth of 
material, the statutory law of the state 
has been closely interwoven, by quota- 
tion in full, or by ample reference. The 
work thus becomes a complete statement 
of California law and practice, arranged 
according to standard classification, each 
subject being presented in articles care- 
fully prepared, and, whenever possible, 
written by specialists. 

This series will make the learning con- 
tained in the decisions of the state 
promptly available. In a reasoned text, 
rules, doctrines, and principles are enun- 
ciated, with statements of their applica- 
tions and limitations. The course and 
development of the law are indicated, 
and obsolete authorities are plainly 
pointed out. 

The set of approximately twenty-five 
volumes will contain nearly four hundred 
treatises—many of them real textbooks. 


EN A 


Declaratory Judgments 


EW YORK is included among 

the states which have provided 
by legislation for declaratory judg- 
ments. In the Civil Practice Act 
(Laws 1920, chapter 925, in effect 
April 15, 1921) it is provided in § 473 
that “the supreme court shall have 
power in any action or proceeding to 
declare rights and other legal rela- 
tions on request for such declaration, 
whether or not further relief is or 


The work is of exceptional value to 
the lawyers of other states to whom the 
precedents and statutes of California are 
of importance. 

A valuable historical introduction, pre. 
pared by Honorable William W. Morrow, 
Judge of the United States Circuit Court 
of Appeals, is prefixed to the initial vol- 
ume. 

The typography and press work are 
admirable, and the mechanical excellence 
of the volumes adds to their attractive. 
ness and usefulness. 


“BUSINESS SYSTEMS IN LAW OFFICES.” 

The committee on office management, 
of which Mr. Roger Sherman, 137 La- 
Salle street, Chicago, is chairman, made 
an extensive report to the Illinois Bar 
Association at its annual meeting on 
June 9, 1921. It is the aim of the com- 
mittee to work out a comprehensive sys- 
tem for handling business in law offices. 
Its report seeks to impress lawyers gen- 
erally with the necessity of transacting 
their own and their clients’ affairs on a 
business basis, and it presents some 
practical ideas as to the way in which 
this should be done. Criticisms and sug- 
gestions are invited from members of the 
bar on the subject. 

A copy of the report, which is con- 
tained in a neatly printed pamphlet of 
thirty-two pages, may be obtained by 
remitting $1 to the Illinois State Bar 
Association, Danville, Illinois. 
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could be claimed, and such declaration 
shall have the force of a final judg- 
ment. Such provisions shall be made 
by rules as may be necessary and 
proper to carry into effect the pro- 
visions of this section.” Referring 
to this innovation, Cardozo, J., re 
marked in Helme v. Buckalew, 229 N. 
Y. 363, 128 N. E. 216, that “if no exe- 
cution is to be permitted, there is, at 
most, a mere declaratory judgment. 
Much may be said in favor of intro- 
ducing the declaratory judgment into 
our law of procedure.” 
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4 VON JHERING—‘‘Struggle for Law,”’. 
4 Contents: 


. Perversion of Precedent. 


. The Crisis of the Law; 
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Origin of the Law. 
The Life of the Law a Struggle. 

The Struggle for his Rights the 
Duty of a Person whose Rights 
have been violated, to Himself. 

The Assertion of One's Rights a 
Duty to Society. 

Importance of the Struggle for Law 
to National Life. 

The Roman Law of To-day, and 
the Struggle for Law. 





~  . $3.00 
S Contents: 
Chap. 1. Origin of the Inns. 


. The Knights Templars. 

. The Temple Church. 

. The Middle Temple. 

. The Inner Temple. 

. Lincoln's Inn and the Devil's Own. 
. Gray's Inn. 

. Inns of Chancery. 

4 . The Serjeants and Sarjeants’ Inns. 
S (Twenty full page illustrations, beautifully colored.) 


y COUDERT—‘‘Certainty and Justice,”’. . 


. $2.50 


Certainty and Justice. 
The Challenge to the Constitution. 


. What is the Matter with the Law? 


. Jury Trial as an Instance of Con- 


stitutional Development. 


. Criminal Procedure and the Con- 


4 
5 
6. 
7 


stitution. 

The Constitution and Our New 
People. 

. The Law and Our Industrial De- 
velopment. “The Rule of Rea- 
son. 


Stare 


ecisis. History Misinterpreted. 


. Aliens and the Progress of the Law. 
. Progress of International Law in 


Treatment of Political Crime. 
Profes- 


sional Incompetency. 


. -$2.00 


Contents: 


CES" and Books Famous in the 
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$3.50 ; 


Chap. 1. The Human Appeal of Law Books. 
2. The Story of Cowell's Dictionary. 


5. Blackstone's 


A book that could not be sup- 
pressed, 


3, Lord Coke and His Reports. A 


Political, Personal and Historical 
Narrative. 


4. “Tough Old Coke upon Littleton.” 


An account of the first printed law | 
book. 


“ae 


Commentaries; 


Legal Education in England. 


6. James Kent; his Commentaries; and 


Legal Education in the United 
States. 


7. Edward Livingston; a great social | 
{ 


reformer. 


8. Henry Wheaton; pioneer expounder 


of International Law, 
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Contents: 
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Private Corporations: Definition, Ad- 
vantages, Legal Status, etc. 


. The Formation and Organization of 
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. Charter, 


a Private Corporation. 
Articles, By-Laws 
Rules of Order. 


and 


. Directors and Officers. 

. Capital Stock and Bonds. 
. Stockholders. 

. Corporation Book-keeper, 


Auditing | 


Accounting. 


. Dissolution, Consolidation and Re- 


organization of Private Corpora- 

tions, Renewal of Charter and 

Corporation Insolvency. Bank- 

ruptcy and Receiverships. 
Taxation of Corporations, 


“ 10. Forms. 
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Travels Out of the 
Record 


Post Mortem Jolts. For example, 
take this passage from the will of 
Lord Pembroke: “I bequeath noth- 
ing to Lord Say, because I know he 
will bestow it upon the poor.” 

Or this: A Lancashire gentleman 
bequeathed an ounce of modesty to 
the editor of the London Journal, ex- 
plaining the small quantity by saying 
that he was “convinced that an ounce 
would be found more than he would 
ever make use of.” 


A Humane Mayor. Talk about our 
Sunday blue laws! here’s a decree 
issued not long ago by the mayor of 
a little commune in the Pyrenees: 

“Whereas the young people of the 
commune are wont to meet and dance 
every Sunday after mass, and the 
noise they make frightens the cocks, 
hens, and other animals of the vil- 


ulfil your 
desire of 
owning 
U.S. Re 
ports— 
but first 
get full 
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(Page 145 Shows How.) 


lage, we hereby prohibit dancing 
within the bounds of the commune 
during the hours in which the do- 
mestic animals take their repose.” 


In a Breach of Promise Case. An 
eminent French scientist has sue- 
ceeded in weighing a kiss. Oh, fudge! 
The ‘only thing that can possibly 
worry a man in that line is how much 
his kiss weighs with the jury. 

—Boston Transcript, 


A Woman in the Case. Mrs. ’Aw- 
kins: “They tell me your ’usband’s 
locked up, Mrs. ’Ope.” 

Mrs. ’Ope: “Yes, an’ there’s a 
woman in the case, Mrs. ’Awkins.” 

Mrs. ’Awkins: “A woman?” 

Mrs. ’Ope: “Yes, they say ’e is 
charged with Miss Demeanor!” 

—Stars and Stripes. 


Known by Their Walk. A police- 
man, giving evidence at Willesden 
police court against a man charged 
with begging, said he had seen the 
prisoner stop “eight Presbyterians,” 

“How did you know their religion?” 
asked the magistrate. 

“They were passers-by,” was the 
answer. 

“You mean they were pedestrians?” 

“That’s the word, sir,” said the wit- 
ness. 


—Philadelphia Public Ledger. 


Legal Tailoring. Client: “I’m 
afraid you are making the sum to 
be recovered too high.” 

Lawyer: “Oh, well, a suit for dam- 
ages is always cut large enough to 
allow for shrinkage, you know.” 

—Boston Transcript. 


Monthly Reminder. “My daughter 
is the initiative and my wife is the 
referendum.” 

“And where do you come in?” 

“Oh, I’m the recall. They recall 
my existence whenever the bills come 
in.” 

—Boston Transcript. 
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No Closed Season. An Ontario 
farmer caught a young woman doing 
a “September Morn” on his property, 
and had her haled before the county 
magistrate. 

“What’s the charge?” asked his 
honor. 

“Takin’ a bath in the spring, your 
wusship,” said the constable. 

The aged dispenser of justice con- 
sulted a dog-eared copy of the stat- 
utes and buried himself in its pages 
for several minutes; then, closing the 
legal tome and stroking his beard, 
he said very solemnly: “The charge 
is dismissed and the miss is dis- 
charged. I find that she had jest as 
much right to take a bath in the 
spring as in the fall.” 

—Boston Transcript. 


Deep Stuff. Judge: “Your tale 
that you stole this money subcon- 
sciously impresses me.” 

Prisoner: “It’s true, your Honor. 
I, my real self, didn’t know a thing 
about it.” 

Judge: “Therefore, I am going to 
let your subconscious self imagine 
that it is out and getting the air for 
six months.” 

—Wayside Tales. 


Breaking It Gently. A New York 
silk merchant went into the bank to 
get his note renewed. 

“I am sorry,” said the banker, “but 
it will be absolutely impossible for 
us to renew your note.” 

The silk merchant’s face paled. 
After a moment of thought, he looked 
up at the banker and said: “Were 
you ever in the silk business?” 

“Why, of course not,” answered the 
banker. 

“Well, you’re in it now,” said the 
silk merchant, as he picked up his 
hat and went out. 

—Rochester Times-Union. 


Freak Want “Ads.’—Contributed 
by an Observer.—“If John Jones, who 
deserted his wife and baby twenty 
years ago, will return, said baby will 
knock his block off.” 

—Chicago Tribune. 


COMMENT 


ff 


Se 


Glance— 


over this list of a few of 
the decisions handed down 
by the Supreme Court of 
the United States during 
the 1920 Term— 


The Rent and Housing Laws Cases. 

The Lehigh Valley Coal Monopoly 
Case. 

The Dog License Case. 

The Coca-Cola Case. 

The Wyoming Carbon Black Case. 

The Narcotic Drug Cases. 

The Secondary Boycott Case. 

The Patterson Grade Crossing Case. 

The Alien Property Custodian Cases. 

The Milwaukee Leader Casc. 

Income Tax Cases; Accretions of Sell- 
ing Values. 

War Excess Profits Tax Cases. 

Washington Street Sprinkling Case. 

Gasolene Distributors Tax Case. 

Federal Estate Tax Cases. 


Every one of them of vital interest 
to every lawyer. 


Is it worth $7.50 a year to have this 
kind of material sent you every two 
weeks and then later bound up in 
one book at the end of the year— 
all for $7.50? 


If you think so, mail the coupon. 


The L 3s Co-operative Publishing Co., 
‘ N.Y. 


ochester, N. Y. 


Enter my subscription now for the Advance 
Opinions of the United States Supreme Court 
Reports, issued semi-monthly during the Octo- 
ber, 1921, term and the annual bound book 
(including briefs of coursel and Co-op. Anno- 
tations) both for $7.50. 


“An Announcement and a Warning.”—Page 145. 














CASE AND COMMENT 


= eA 
SERN 


a 


All Hands for 
HEALTH for All 


Your sick neighbor costs 
you money. Keep him 
and yourself well. 


Christmas Seals are an 
insurance against tuber- 
culosis. They protect you 
and your family by 


financing the work of 


the national, state and 
local tuberculosis associa- 
tions. 


Christmas Sealgipprisimas Mail 


The National, State and Local Tuberculosis 
Associations of the United States 


Schoolboy Howlers. Habeas corpus 
means that you may have the head™ 
and I will take the body. 

The constitution of an anim 
means the governing part. 

Reverie means a man who umpires 
a prize fight. 7 

The architects of Gothic buildings 
felt that these suggest the eternal 
exasperations of a great creator, 


Improvement on a Husband. “Mam. 
ma!” 

“Yes, my child.” 

“What is alimony?” z 

“Alimony, my daughter, is some 
thing which is considered by F 
women as an improvement on a hugs 
band.” 

—Yonkers States 


A Jubilant Jubilee. “Some ye 
ago,” says an American who w 
to live in London, “before Que 
Victoria’s death and about the t 
the Queen’s jubilee was to be celé 
brated, there was overheard this com 
versation between two old Scotchs 
women on a street corner: A 

“‘Can ye tell me, wumman, what 
it they call a jubilee?’ 

“ ‘Weel, it’s this,’ said the oth 
‘When folk has been married twenty 
five years, that’s a silver wuddin 
and when they have been marri 
fifty years, that’s a golden wuddin 
But if the mon’s dead, then it’s 
jubilee.’ ” q 
—Philadelphia Public Ledger 


Why Not Compromise? A Chic 
woman is suing for divorce becausé 
her husband wouldn’t give her 
nickel. A woman who asks for onl 
a nickel ought to have anything she 
wants. . 

—Washington Post 


Wanted to Know. “Pa, what kee 
us from falling off the earth when 
are upside down?” 

“Why, the law of gravity.” 

“But how did folks stay up before 
that law was passed?” 
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